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PREFACE

Preface

Mining 2017
Thirteenth edition

Getting the Deal Through is delighted to publish the thirteenth
edition of Mining, which is available in print, as an e-book and online at
www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers.

Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured. Our coverage this
year includes India and the United Kingdom, and a new article on
mining in Japan.

Getting the Deal Through titles are published annually in print.
Please ensure you are referring to the latest edition or to the online
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to
readers. However, specific legal advice should always be sought from
experienced local advisers.

Getting the Deal Through gratefully acknowledges the efforts of all
the contributors to this volume, who were chosen for their recognised
expertise. We also extend special thanks to the contributing editors,
Michael Bourassa and John Turner, of Fasken Martineau DuMoulin
LLP, for their continued assistance with this volume. We, and the
editors, are grateful to general counsel at several mining companies for
providing commentary on existing questions and ideas for additional

questions.
GETTING THE ’§§
DEAL THROUGH %
London
June 2017
www.gettingthedealthrough.com 3
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GLOBAL OVERVIEW

Global financing alternatives: a primer
on royalty and stream financing

Nancy Eastman, Brian Graves and Frank Mariage

Fasken Martineau

The mining financing environment today

The past half-decade has been a challenging one for mining compa-
nies, whether producers, developers or explorers. Falling commod-
ity prices have restrained revenues, a legacy of cost inflation during
the supercycle has kept expenses high, and continued uncertainty in
the international economy has made future prospects uncertain. As a
result, the availability of financing through traditional equity and debt
markets has become constrained and often dependent on brief win-
dows opening when metal prices rise temporarily. Indeed, from 2009
to 2016, equity financings for mining companies listed on the Toronto
Stock Exchange or TSX Venture Exchange (being the principal market
for mining companies) fell from C$22.2 billion to C$9.3 billion, repre-
senting an impressive drop of 58 per cent (TMX Group).

Notwithstanding these challenges, two broad needs for financ-
ing have been evident - the need to generate funding for operations,
including new mine development and expansions, and for companies
with substantial debt loads (including some of the world’s largest min-
ers), the need to relieve overburdened balance sheets by reducing
existing debt.

Against this background, the focus for many mining companies
has been on ‘alternative’ financing options. Foremost among these
have been two forms of funding - mineral royalties, which have a long
history in the mining industry but which only recently have become
mainstream options for generating funding, and metal streams, which
are a more recent innovation but have some features in common with
royalties. Of course, such alternative financing options remain chal-
lenging and somewhat inaccessible in many cases, for early stage
‘greenfield’ projects.

Nevertheless, 2016 was a record-breaking year in many respects in
the royalty and streaming sector, which saw the combined market capi-
talisation of the world’s royalty and streaming companies rise by over
US$10 billion to US$27 billion, US$1.7 billion in aggregate equity raises
by these companies, and approximately US$1.6 billion in transactions
completed (Global Mining Observer). These eye-popping numbers have
caused many to observe that such ‘alternative’ sources of funding have
now become part of the mainstream.

This article offers a brief perspective on royalties and streams as
financing options - their history, characteristics (including some key
similarities and differences) and recent developments, all with a view
to understanding what we might expect from them as the industry con-
tinues what appears to be a slow and long-awaited recovery.

Mineral royalties

The royalty is born

Mineral royalties, which provide generally for periodic payments by a
mine owner or operator to a third party based on mineral production
over the life of a mine (or sometimes a shorter period based on vol-
ume production, for example), have been around for decades but have
evolved over the years to meet the needs of the time. Early royalties
were often created (i) as a speculative sweetener or upside for a mining
company wanting to divest of its interest in a mineral property but not
quite ready to give up completely on the property’s potential (known or
unknown on the date of sale), or (ii) under a joint venture agreement
upon a non-contributing partner’s interest being diluted below a cer-
tain threshold level. In each case, these royalties emerged as part of the
consideration for the acquisition of rights in a mining property. They

www.gettingthedealthrough.com

did not cost the purchaser anything up front (and remained a challenge
to quantify in most cases), but represented additional upside that the
seller and any transferee royalty holder could receive. Often the roy-
alty grant would consist of a single paragraph in a lengthy purchase and
sale or joint venture agreement. As properties advanced to production
and royalty payments were paid, such one-paragraph provisions gave
rise to disputes and disagreements about calculating the royalty and
the rights of the holder. As a result, more detailed royalty provisions
were developed in the relevant agreements with more comprehensive
schedules setting out the terms. Today, royalty agreements form stand-
alone documents, and it is not uncommon for such agreements to be
as lengthy as, for example, an asset purchase agreement to which it is
attached as a schedule.

As royalties took on value of their own, they became assets that
holders could sell for valuable consideration. With this realisation
came the first royalty companies that purchased portfolios of royalties
as their main business model. The business models of these early roy-
alty companies involved the acquisition of existing royalties. By 2005
there were several publicly traded royalty companies worldwide.

Types of royalties

Though a number of different types of royalties exist, most are built

on either a revenue-based or profit-based interest in a mining venture.

The most common types of royalties are:

+  Net smelter returns (NSR) - This type of royalty offers an interest
in the proceeds paid to the minet by a smelter or refiner. Generally,
the only costs deducted from the royalty are those associated with
the transportation of goods and the cost of smelting or refining
the product.

Net profit interests (NPI) - This royalty structure is based on profit
after the cost of production is deducted. The specific deduc-
tions that will apply are negotiated in the royalty agreement, and
vary from project to project. Typically they include operational
expenses, such as commercial operation costs and taxes. However,
payment of the NPI will often begin only after capital costs have
been paid off and the list of applicable deductions is often very
diverse, thereby delaying payment (often significantly).

Gross royalties or gross overriding royalties (GR/GOR) - Unlike
both NSRs and NPIs, GRs and GORs are revenue-based royalties
that do not typically suffer the same deductions as profit-based
ones. These royalties are based on the total revenue from the sale
of the commodity, with few, if any deductions.

The evolution of ‘pure’ royalty financings

In 2012 equity capital markets effectively dried up for mining compa-
nies and many were forced to look at alternative sources of financing.
The needs of the time had changed and royalty portfolio companies
reacted quickly. The next natural evolution to their business model was
to purchase new royalties for valuable consideration in the form of an
up-front purchase price (some royalty companies even began offering
mining companies to pay for the renewal fees of their mining rights
in exchange for a royalty thereon). With this development, royalties
expanded past being merely part of the consideration in a purchase or
joint venture agreement to becoming their own stand-alone financing
vehicles. Paying valuable consideration for a royalty naturally meant
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that the purchaser was in a position to negotiate more detailed terms

and increased rights as a royalty holder, for example:

+ What rights did they have to a site visit or audit of the pay-
or’s records?

+ How the price of the mineral or product was determined and what
deductions were reasonable in calculating the payments?

+ What restrictions could they impose on the operator?

« What happened if the operator transferred the underlying mining
property?

«  Could they be granted security for any unpaid royalty payments
due to them?

Protecting a royalty interest - royalties under scrutiny

The mining industry for years had an expectation that royalties in many
jurisdictions would ‘run with the land’ and therefore survive a transfer
of the underlying property, whether owing to a private transaction or
bankruptey proceeding. Royalties that became valuable assets were
worth fighting over and led to many courts considering the relevant
legal issues. In the Canadian context, in 2002 the Supreme Court of
Canada decision in Bank of Montreal v Dynex Petroleum Ltd ([2002] 1
S.C.R.146) made it reasonably clear that under Canadian law a ‘royalty
interest’ can be an interest in land if (i) the language used in describing
the interest is sufficiently precise to show that the parties intended the
royalty to be a grant of an interest in land, rather than a mere contrac-
tual right, and (ii) the interest out of which the royalty is carved is itself
aninterestin land. Subsequently, court decisions in Canada referred to
this two-step test, but because each royalty in question was different,
and the relevant laws of each province or territory differed, the analy-
sis sometimes produced different results. In the civil law jurisdiction
of Quebec, the Court of Appeal recently declared that ‘civil law is a
complete system, and care must be taken not to adopt principles from
foreign legal systems without questioning their compatibility with our
law’ (Anglo Pacific Group PLC v Ernst & Young Inc, 2013 QCCA 1323).
The Court then went on to say, in citing the Dynex Petroleum decision
of the Supreme Court of Canada, ‘that word of caution is required
because the appellant seeks to indirectly import certain common law
notions applicable to mining royalties’ (Anglo Pacific Group PLC v Ernst
& Young Inc, 2013 QCCA 1323).

The important point to take away is that not all royalties are cre-
ated equal. This is especially true when looking at the way in which
courts and tribunals have dealt with royalties in other countries world-
wide. Clearly drafting a royalty agreement in light of the laws of the
local jurisdiction is an important first step in creating a royalty that will
protect the interests of the royalty holder. In addition, as discussed
above, several contractual rights can be built into a royalty agreement
to give the holder important rights and to subject the grantor to cer-
tain restrictions.

Metal streams

What is a metal stream?

A metal stream s essentially a financing technique structured as a com-
mercial arrangement, namely a long-term contract for the purchase
and sale of production from an identified mineral property. As such, in
some ways it resembles an offtake arrangement, while in other ways it
can be likened to a royalty with some additional features of a debtor/
creditor relationship.

Under a stream, the purchaser (typically a specialised streaming
company) is granted the right to purchase from time to time a quan-
tity of metal representing a percentage of production from the mine
at a significant discount to the spot market price of the metal, all in
exchange for an up-front cash payment that constitutes a deposit
against purchases to be made under the stream. As the reference mine
produces, the purchaser pays the mining company the discounted cash
price for metal purchased (ie, per pound or ounce of product). In the
early years of the stream, the difference between the prevailing spot
price and this discounted cash price is applied to reduce the amount of
the upfront cash deposit; once the deposit is exhausted, the purchaser
only pays the discounted cash price for the remaining life of the stream.
The stream generally is intended to be a long-term obligation of the
mining company, often life-of-mine or for a term of 25 years or more.

Streams are a relatively recent innovation in the industry, with the
first such transaction having been entered into in 2004. The majority of
deals have traditionally been done by a handful of specialised royalty
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and streaming companies that have built their business models around
this type of financing. However, given the substantial number of large,
high-value transactions that have been completed in the past five years,
the market has seen a number of new entrants. To date, most streams
have been in relation to mines in Canada, the United States and Latin
America, although in recent years there have been a limited number
of deals completed on assets in Africa, Europe and other jurisdictions.

Stream economics and flexibility

The economic and commercial terms of stream arrangements are
inherently flexible and can be customised to particular circumstances.
This flexibility is evident from a number of features of recent streams,
including the following.

The commodity being streamed can be the primary product of the
mine or a by-product.

While the first streams were exclusively on precious metals,
streams have evolved to apply to a more diverse range of commodities
including base metals and even diamonds.

For streams undertaken for the development or expansion of a
specific project, the upfront deposit must be used for that project; how-
ever, where a stream is on a proven producing asset, the proceeds can
be used for any purpose, including to reduce debt.

The terms of the stream typically do not give the purchaser con-
trol over operational decisions at the mine, and they generally do not
require the mining company to commit to meeting any ongoing finan-
cial ratio tests.

The commercial terms of streaming arrangements need to be care-
fully structured to achieve the tax planning objectives of the parties,
since the accounting and tax treatment of the upfront deposit is often
critical to the financial viability of the stream. In addition, for mining
companies with outstanding debt that are subject to oversight by credit
rating agencies such as Standard & Poor’s or Moody's, it may be impor-
tant to ensure that the upfront deposit is not treated as debt or else it
may impact on their credit ratings and/or inadvertently results in their
being offside their debt covenants.

Royalties and streams compared

Though there is no standardised structure for either royalty or stream
agreements, there are many similarities which typify both. There
are some significant differences to consider when deciding which
to pursue.

Similarities. Differences
Upfront payment for future Royalties typically paid in cash, streams
consideration. involve deliveries of metal or metal

credits.

Long-term obligation. A stream provides ongoing cash flow
to the producer after payment of the

up-front deposit; a royalty does not.

Both can be the subject of a mortgage
of the underlying property or other
security interest on the project assets,
or a parent guarantee,

A stream involves delivery of fungible
metal with reference to production from
aparticular mine, a royalty provides

the holder with an interest in actual
production from a mine.

Usually no maximum/minimum
amounts required to be delivered
or paid.

Streams are commodity-specific, royalties
can be on all minerals.

Risk/reward allocation is similar,
both covenant light for the producer.

Different tax, accounling and rating
agency treatment,

Purchaser/holder has little or no
input on operational matters at the

Royalties are typically structured so
as to ‘run with the land’ in the event

project. of a transfer of the underlying mineral
properties; it is generally accepted that
streams do not.
Recent developments

In the streaming space, one of the most significant development over
the past two or three years has been their use by some of the world’s
largest mining companies as vehicles to raise funding to repay out-
standing debt and ameliorate their balance sheets. In the two-year
period from 2015-2016, each of Vale, Glencore, Barrick Gold and Teck
Resources sold streams on existing producing assets with up-front
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deposits exceeding US$s00 million. These deals seem to have been
the result of these companies dealing with a ‘perfect storm’ of high lev-
erage, tight equity and credit markets and limited alternative disposal
opportunities, and as a result this concentration of large deals may not
repeat itself any time soon. However, their sheer size captured market
attention and had the result of bringing streams increasingly into the
mainstream consciousness.

Atthe same time, there seems to be a growing appetite among min-
ing companies to insist on provisions enabling the seller to terminate,
in whole or in part, its streaming obligations for a premium. This seems
to be evidence that miners are increasingly viewing streams as yet
another tool in their financing toolbox that can be adopted as needed,
but which can also be unwound when markets change and a shift to
other financing opportunities begins to look more attractive.

Looking ahead
As the mining industry begins to slowly recover from the recent tur-
moil, and with the resurfacing of traditional equity and debt markets,
will royalty financings continue to be popular alternative financings for
mining companies? Will investors look to creatively tweak the ‘stand-
ard’ royalty or look to newer financing vehicles such as streams? While
the use of royalties rose in popularity as an alternative to raising funds
in the capital markets, they are likely here to stay not as an alternative
but as just another mainstream option in the financing packages avail-
able to mining companies.

One way or another, it seems clear that in the current global mining
climate, both royalty and stream agreements will doubtless remain key
financing options for some time to come.

FASKEN

MARTINEAU

www.fasken.com
Nancy Eastman neastman@fasken.com
Brian Graves bgraves@fasken.com
Frank Mariage fmariage@fasken.com
Bay Adelaide Centre Tel: +1 416 865 5455 / 4380
333 Bay Street, Suite 2400 Fax: +1 416 364 7813
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Canada
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Mexico

Enrique Rodriguez del Bosque
RB Abogados

Mining industry

1 Whatis the nature and importance of the mining industry in
your country?

In accordance with the information reported by the Mexican National
Institute of Statistics and Geography, during 2014 the mining industry
represented 4 per cent of the GDP of Mexico. Furthermore, it is one of
the main economic driving forces in Mexico. Its importance lies in the
set of benefits arising from this activity, such as employment genera-
tion in areas where few industries operate, foreign investment, growth
of its value chain and in the contribution to the cultural development
of the country.

In addition to its contribution to GDP, the social benefits of mining
spread to 24 out of the 32 states of the Mexican Republic, which makes
Mexico the main destination for foreign investment in exploration of
minerals in Latin America and the fourth worldwide.

2 Whatare the target minerals?

The 2015 report of the Mexican Mining Chamber of Mexico states the
target minerals in Mexico as gold (34.1 per cent), silver (18.5 per cent),
lead (2.8 per cent), copper (19.7 per cent), coal (1.6 per cent), zinc (6.5
per cent) AND iron (4.6 per cent).

At agloballevel, Mexico is in the first 10 places in the top producers
of 19 major minerals, such as silver, gold, copper, zinc, lead and coal, it
stands as the largest producer of silver and the eighth-largest producer
of gold.

3 Whichregions are most active?

In accordance to the 2015 report of the Mexican Mining Chamber, the
most active regions in the mining industry regarding target minerals
are as follows:
Gold: Sonora (31.6 per cent), Zacatecas (27.6 per cent), Chihuahua
(11.3 per cent), Durango (9.5 per cent), Guerrero (6.7 per cent), and
others (12.3 per cent);
Silver: Zacatecas (42 per cent), Chihuahua (13 per cent), Durango
(16.6 per cent), Sonora (6.1 per cent), Oaxaca (3.9 per cent) and oth-
ers (174 per cent);
Lead: Zacatecas (62.7 per cent), Chihuahua (14.2 per cent),
Durango (11.8 per cent) and others (11.3 per cent);
Copper: Sonora (81.3 per cent), Zacatecas (7.1 per cent), San Luis
Potosi (5.1 per cent), Chihuahua (3.1 per cent) and others (3.4 per
cent); and
Zinc: Zacatecas (43 per cent), Chihuahua (13.3 per cent), Durango
(25.9 per cent), State of Mexico (5.9 per cent), Aguascalientes (3.9
per cent) and others (8.0 per cent).

Legal and regulatory structure

4 Isthelegal system civil or common law-based?
In Mexico, the legal system is civil law-based.

5 Howis the mining industry regulated?

The federal government regulates the mining industry through the
Ministry of Economy, particularly, through the General Bureau of
Mining Regulation (GBMR).
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Other governmental bodies that administer the regulatory regime
relating to mining activities are the Environmental Ministry, the Waters
Commission, the Army Ministry, the Labour Ministry, the local public
registries of real estate properties and the Agrarian Registry.

6 Whatare the principal laws that regulate the mining industry?
What are the principal regulatory bodies that administer
those laws? Were there any major amendments in the past
year?

The laws regulating the mining industry are the Mexican Political
Constitution, Mexican Mining Law, its Mining Regulation and the
Mining Handbook Services (jointly, the Mining Law).

Additionally, other laws govern ancillary activities to the min-
ing activities: Federal Environmental Law, the Federal Waters Law,
Federal Agrarian Law (communities and social orginisations lands’
tenure), Federal Explosives and Weapons Law (for the storage, trans-
portation and use of explosives), Federal Labour Law (this law governs
labour relationships and safety at the mines facilities), local Civil Codes
(applicable to private lands’ tenure), federal and local tax laws, Federal
Commercial Code, municipal regulations for zoning the use of the
lands and Federal Environmental Norms.

The principal regulatory body in Mexico that administers the
Mining Law is the GBMR, however, as mentioned in question §, other
governmental bodies administer the regulatory regimes relating to
mining activities.

No, there were no major amendments in the past year to the afore-
mentioned laws.

7 Whatclassification system does the mining industry use for
reporting mineral resources and mineral reserves?

Mexico follows international standards in this regard. Currently, the
classification system used by Mexico is similar to that contained in the
National Instrument 43-101 of Canada.

In order to report mineral resources, the following classification
is applied:

inferred mineral resource;

indicated mineral resource; and

measured mineral resource.

Furthermore, reports on mineral reserves are classified as follows:
probable mineral reserve; and
proved mineral reserve.

Mining rights and title

8 Towhat extent does the state control mining rights in your
jurisdiction? Can those rights be granted to private parties
and to what extent will they have title to minerals in the
ground? Are there large areas where the mining rights are
held privately or which belong to the owner of the surface
rights? Is there a separate legal regime or process for third
parties to obtain mining rights in those areas?

Mexico, as a nation, is the direct owner of all mineral deposits within

the national territory as provided in the Constitution. The exploration

and exploitation of such mineral resources are concessional to private
parties pursuant to concessions granted by the federal government.

Getting the Deal Through - Mining 2017
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The GBMR is the agency of the federal government in charge of
granting mining concessions and supervising the mining concession-
aries to comply with Mining Law while holding mining concessions,
while conducting mining activities and while granting rights to third
parties over the mining concessions for them to conduct mining activi-
ties, which are also subjected to the Mining Law.

Mining concessions grant to their holders the right to explore and
exploit all minerals and substances specified in the Mining Law, except
for those reserved to be exploited by the Mexican government, such as
gas derived from the exploitation of mineral coal, oil and solid, liquid or
gaseous hydrocarbons.

Mining concessions do not grant the ownership or possession
rights over the surface where they are located. When the concession
holder does not have surface rights to access the lands where the min-
ing concession is located, it can directly negotiate the use of land for
mining activities with the owners of the surface rights. In the case that
no agreements are reached for the use of the surface, mining conces-
sionaries are entitled to start a procedure contemplated in the Mining
Law to obtain the following:

+  the expropriation;
+  atemporary occupation; or
+ aneasement.

9 Whatinformation and data are publicly available to private
parties that wish to engage in exploration and other mining
activities? Is there an agency which collects mineral
assessment reports from private parties? Must private parties
file mineral assessment reports? Does the agency or the
government conduct geoscience surveys, which become part
of the database? Is the database available online?

Legal information about ownership, agreements, liens and encum-
brances of mining concessions is available at the Public Registry of
Mining (PRM).

General mining information, including maps, mining cartogra-
phy, geological and geophysical reports, information of ore deposits,
technical data, tectonic and volcanic information, satellite images,
hydrographic information, natural protected areas, general statistics
on production, etc, for the mining districts (areas in which the Mexican
territory is divided by the GBMR) for mining purposes is available at the
Mexican Geological Service (MGS) through the ‘Geoinfomex System’.
Official Mexican mining cartography is also publicly available at the
subdircctorics of the GBMR in the corrcsponding states.

As part of their obligations before the GBMR, mining concessions’
title-holders shall annually submit work assessment reports contain-
ing economical information on investments incurred in their mining
concessions, as well as statistics reports. Information submitted is used
to create statistics on mining activities in the Mexican territory, and is
used to generate public and private databases.

The MGS also conducts exploration activities in areas allotted to
them by the GBMR. Its results are also publicly available.

10 What mining rights may private parties acquire? How are
these acquired? What obligations does the rights holder have?
If exploration or reconnaissance licences are granted, does
such tenure give the holder an automatic or preferential right
to acquire a mining licence? What are the requirements to
convert to a mining licence?

The most common way for private parties to acquire mining conces-
sions is staking them.

Private parties may also acquire mining concessions from the
MGS. The MGS offers mining concessions to private parties through
public auctions, with data derived from its own surveys and explora-
tion activities.

Once the GBMR issues the mining concessions to private parties,
after complying with certain technical and legal requirements, the
rights granted to their holders are freely assignable. All Mexican private
individuals and Mexican entities registered before the PRM are legally
capable to hold mining concessions or rights deriving therefrom.
Mexican entities are those incorporated in accordance with Mexican
laws. Foreign investment may participate in up to 100 per cent of the
capital of a Mexican entity.

In accordance with the Mining Law, mining concessions allow their
title holders to conduct exploration and exploitation works.

www.gettingthedealthrough.com

Process to acquire mining concessions through staking

Mining concessions are granted over free areas to the first petitioner in
time of a mining claim. The location of a mining concession is deter-
mined by a fixed base point of the land that is named the ‘starting
point’, which is linked to the claim’s perimeter.

The first step to acquire a mining concession through a staking is to
submit an application for a mining concession.

The applications for mining concessions must be submitted before
the corresponding GBMR's agency depending on the location of the
claim to be staked.

A mining expert shall conduct due diligence, considering
the following:

+ areview of the official Mexican mining cartography in the subdi-

rectories of the GBMR in the states (see question 9);

+ arecognition of the field;

«  adefinition of the perimeter;

« the field works; and

+ asatellite GPS positioning in order to obtain the coordinates of the
starting point of the claim.

If the due diligence report complies with all applicable requirements,
the GBMR must issue the relevant title document within the following
15 days.

Energy sector

Due to the Mexican energy reform, enacted in August 2014, the GBMR,

before issuing a mining concession, is required to consult with the

Ministry of Energy (SENER), in order to verify that the area requested

for mining concession is not considered an area of interest for SENER

to conduct oil, gas or power generation activities.

Since oil, gas and power generation activities are now considered
as priority activities in Mexico, the SENER may oppose the issuance of
the relevant mining concession or may recommend the granting of it,
excluding the area where the priority activities may be conducted, to
the GBMR.

The Mining Law imposes, among others, the following main obli-
gations to title holders of mining concessions:

+  exploration or exploitation activities must start within 9o days of
the concession being granted and recorded before the PRM, with
the obligation to conduct and evidence minimum investments in
the area under the mining concession or the extraction of econom-
ically useful minerals in the amounts provided under the Mining
Law and provide the relevant work assessment reports showing the
foregoing on an annual basis;

.+ pay governmental mining concession’s fees, for which the amount
payable depends on the following:

+  the date on which the mining concession was registered before
the PRM (the older the mining concession is, the higher the
governmental fees are); and

+ the surface covered by the mining concession (number of
hectares) (governmental mining fees);

+  comply with applicable legislation regarding technical, safety and
environmental standards;

- provide the Ministry of Economy with statistical, technical and
accounting reports in terms of the Mining Law;

- allow inspection visits from the Ministry of Economy; and
inform the Energy Ministry in the case of finding any hydrocarbons
where the mining concession is located.

As mentioned, there are no reconnaissance or other kind of mineral
licences, only mining concessions, as described here.

11 Whatis the regime for the renewal and transfer of mineral
licences?

Mining concessions are granted for a term of 50 years from the date of

their registration in the PRM, and are subject to renewal for an addi-

tional term of 50 years if:

+ the holder does not incur in a cause of cancellation of the conces-
sion by any act or omission so penalised by the Mining Law; and

+the holder requests the extension within five years prior to the
expiry date.

145

© Law Business Research 2017



MEXICO

RB Abogados

The transfer or assignment of concessions or rights thereunder may
be freely made to any party having legal capacity. The transfer of
mining concessions or rights thereunder shall produce legal effects
against third parties, the Ministry of Economy and other governmen-
tal authorities upon their registration with the PRM. Owners of mining
concessions shall be only recognised as so, if they are recorded as con-
cessionaires with the PRM.

A transfer or assignment will be null and void when made to an
ungqualified person under the Mining Law. However, the Mining Law
provides that a transfer to an unqualified person will not be null and
void when it occurs pursuant to a court resolution ordering the debtor
(mining concessionaire) payment of the debt, and provided further that
the rights are then transferred to a capable party within 365 calendar
days after the date of the issuance of the court resolution.

A government consent is not required in order to transfer a min-
ing concession, or in the event of change of control of its holder or
its parent.

12 What is the typical duration of mining rights?

As mentioned in question 11, mining concessions are granted for a term
of 50 years from the date of their registration in the PRM, and are sub-
ject to renewal for an additional term of 50 years if: (i) the holder does
notincurin a cause of cancellation of the concession by any act or omis-
sion so penalised by the Mining Law; and (ii) the holder requests the
extension within five years prior to the expiry date.

Mining concessions can be cancelled before expiration in the fol-
lowing cases: (i) for not complying with payment of governmental
Mining Fees as provided in the Mining Law and the Federal Duties
Law as described in question 10; (ii) for not filing the work assessment
reports evidencing minimum investments incurred in the mining con-
cessions as described in question 10; (iii) by a court resolution (ie, exe-
cution of a guarantee involving a mining concession); (iv) for dropping
the mining concession through the corresponding administrative pro-
ceeding; (iv) for exploiting or extracting minerals not permitted by the
Mining Law; (v) if the mining concession was acquired from the MGS as
mentioned in answer to question 16, for not paying the corresponding
royalties to the MGS; (v) for conducting mining activities without the
relevant authorisations and permits necessary to conduct them; (vi) in
the case that the title-holders lose their capacity to own mining conces-
sions (ie, if a company changes its Mexican nationality), among others.

13 Is there any distinction in law or practice between the mining
rights that may be acquired by domestic parties and those that
may be acquired by foreign parties?

Foreign investment is allowed up to 100 per cent in Mexican compa-
nies that can acquire and work mining concessions. In Mexico, min-
ing concessions may only be granted to Mexican individuals, Mexican
companies (companies incorporated under the laws of Mexico and
with corporate domicile within the country), land granted by the gov-
ernment to a group of individuals for agricultural and ranching pur-
poses, agrarian communities, townships and aboriginal communities.
In the case of companies, they must be incorporated in accordance with
Mexican laws, and their corporate purpose shall include the explora-
tion or exploitation of minerals and substances subject to the Mining
Law. Since a Mexican company is a company incorporated under the
laws of Mexico as mentioned before, there are no distinctions on the
rights to be acquired by a Mexican company with 100 per cent Mexican
investment in its capital and a Mexican company with 100 per cent for-
eign investment in its capital.

14 How are mining rights protected? Are foreign arbitration
awards in respect of domestic mining disputes freely
enforceable in your jurisdiction?

Mining rights are protected through the applicable legislation and the
applicable administrative and judicial authorities; therefore, Mexican
authorities are in charge of the resolution of controversies that may
arise from mining operation.

In accordance with certain provisions of the Federal Code of Civil
Proceedings (which provisions are applicable to mining matters), in
the event of a dispute between the parties to an agreement involving
mining concessions, an arbitration award cannot be homologated (exe-
cuted) in Mexico since mining matters are from the exclusive compe-
tence of Federal Mexican courts.
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15 What types of surface rights may mining rights holders
request and acquire? How are these rights acquired? Can
surface rights holders oppose these requests?

The mining rights covered under a concession do not include direct
ownership or possession rights over the surface where a mining con-
cession is located.

The use of the lands may be obtained through direct ownership
or possession of lands (eg, lease agreements, temporary occupa-
tion agreements, easements agreements or expropriation through an
administrative proceeding).

The Mexican Constitution recognises the following surface rights:
(i) socialland granted to aborigines;

(ii) socialland granted to a group of individuals or communities;
(iii) national land;

(iv) federal areas, beaches and river beds; and

(v) private property.

The Agrarian Law governs the property rights mentioned in (i)-(iii).
Said lands can be legally occupied or acquired by private parties as pro-
vided in the Agrarian Law.

A concession holder may acquire all property rights mentioned.
Typically, the consideration payable for the lands is agreed between
the parties. The Mining Law provides the rules under which a min-
ing concession holder may require the expropriation or the temporary
occupation of the land when it does not reach an agreement with the
landowner. In the case of expropriation by the Mexican government,
the consideration is payable based on an appraisal made by an agency
of the Mexican government.

The Ministry may revoke the temporary occupation agreement or
to revert the surface expropriated in the following cases:

+  if the mining works to develop are not started within the 365 days
following the issuance of the relevant resolution;

+  ifthe mining works are suspended for a year or more;

+ if the surface granted is destined to ause other than the min-
ing activities;

- ifthe concessions holders do not pay the consideration determined
inthe relevant resolution of temporary occupation or expropriation;

+  if'the mining concession is nullified or cancelled; and

+  bya courtresolution.

16 Does the government or do state agencies have the fight
to participate in mining projects? Is there a local listing
requirement for the project company?

Beside the exploration activities conducted by private parties, explo-
ration of national territory for the purpose of identifying and quan-
tifying the nation’s potential mineral resources is carried out by the
MGS, through mining allotments, which are issued to this entity by the
Ministry of Economy, the registration whereof is published in the fed-
eral Official Gazette. No other state agencies conduct mining activities.

Once MGS explore the relevant allotments, they are sold to private
parties by way of public auctions. Mining concessionaires must pay roy-
alties to the MGS as part of the consideration payable for the explora-
tion activities and discoveries made by the MGS.

17 Are there provisions in law dealing with government
expropriation of licences? What are the compensation
provisions?

In the case of mining concessions, certain governmental authorities
(ie, Environmental Ministry, Communications and Transport Ministry,
Agrarian Ministry and others), because of an event of national security
or public interest, may decide to revert the concessions granted to pri-
vate parties (the Reversion Decision). The Reversion Decision decree
shall include the general rules to determine the consideration to be
paid to the concession holder and the investments made in the conces-
sion. The depreciation of the expropriated assets, equipment and facili-
ties attached to the mining concession shall be considered in order to
calculate such consideration, through the payment of a fair market
value compensation.

If the affected party agrees with the amount of consideration
payable, it shall be final. If not, it has the right to file a claim before a
Mexican court, which will take the final decision.

In accordance with the North America Free Trade Agreement
(NAFTA), Mexico may only expropriate property in case of public
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interest and on a non-discriminatory basis. In such events, expropria-
tions will require a fair market value compensation, including accrued
interest. In the event of any violations of the NAFTA and international
laws, investors have the right to international arbitration.

18 Are any areas designated as protected areas within your
jurisdiction and that are off-limits or specially regulated?

The federal government has issued specific decrees for the incorpora-
tion of natural protected areas. The federal government has established
181 natural protected areas throughout the country. Each natural pro-
tected area has zones where mining activities are forbidden or highly
regulated; these limitations are applicable to private and public prop-
erty within those areas.

Duties, royalties and taxes

19 What duties, royalties and taxes are payable by private parties
carrying on mining activities? Are these revenue-based or
profit-based?

In addition to governmental mining fees, all mining concessions are
subject to the payment of certain fees to the Mexican government,
which are based on production.

In accordance with the Federal Duties Law (Duties Law) holders of
mining concessions shall pay the following:

» 7.5 per cent of the income from the sale of minerals extracted
from a mining concession minus the authorised deductions, on an
annual basis (the governmental royalty); and

+  inthe case of commercialisation of gold, silver or platinum, conces-
sionaires shall pay an additional o.5 per cent of the income for the
sale of such minerals on an annual basis (the extraordinary govern-
mental royalty).

Finally, holders of mining concessions that do not perform and verify
exploration or exploitation works for two consecutive years, during the
first 11 years of seniority counted from their issuance, shall pay on a
biannual basis, an additional 50 per cent of the corresponding govern-
mental mining fees in accordance with the quotas stated in the Duties
Law or 100 per cent if the concession’s seniority is over 11 years.

20 What tax advantages and incentives are available to private
parties carrying on mining activities?

Mexican tax legislation does not grant specific tax incentives to mining

companies. However, there are other general tax incentives that can be

taken, such as immediate deduction of some fixed assets, tax credit of

the special tax over services and production related to diesel consump-

tion and credit of the fees paid over the use of the mining concession.

21 Does any legislation provide for tax stabilisation or are there
tax stabilisation agreements in force?

Unfortunately, Mexican tax legislation does not contemplate the tax
stability agreement concept, which could support the mining industry
in the early years of operation.

The only possibility under Mexican legislation is to negotiate,
upfront, the values to be used in transactions between related parties.
The period that could be negotiated is up to five years and it is com-
monly known as an advance price agreement. This negotiation is basi-
cally from a transfer pricing perspective.

22 Isthe government entitled to a carried interest, or a free
carried interest in mining projects?

Except for the royalties mentioned in question 16, in accordance with
applicable Mexican legislation, the government is not entitled to car-
ried interests in mining projects.

23 Arethere any transfer taxes or capital gains imposed
regarding the transfer of licences?

The transfer of mining concessions is subject to taxation in connection
with income tax (considering the gain triggered in the sale, similar to a
capital gain) and value added tax (similar to a transfer tax) at a rate of
16 per cent.
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24 Isthere any distinction between the duties, royalties and taxes
payable by domestic parties and those payable by foreign
parties?

As mentioned in question 10, since exploration and exploitation activi-
ties conducted by foreign investors in Mexico must be made through
Mexican companies, and these companies are considered for all legal
effects as Mexican residents, there are no distinctions for duties, roy-
alties and taxes payable by Mexican companies with 100 per cent
Mexican investment and Mexican companies with 100 per cent for-
eign investment.

Business structures

25 What are the principal business structures used by private
parties carrying on mining activities?

The most common business structures used are corporations and lim-

ited liability corporations, regulated by the Mexican Corporations Law.

26 Isthere arequirement that alocal entity be a party to the
transaction?

No, there is not.

27 Are therejurisdictions with favourable bilateral investment
treaties or tax treaties with your jurisdiction through which
foreign entities will commonly structure their operations in
your jurisdiction?

Mexico has entered into several bilateral agreements with foreign coun-

tries, including, among others, the following free trade agreements: the

NAFTA with the US and Canada, the G3 with Colombia and Venezuela,

the Trans-Pacific Partnership with Japan, Canada, the US, Australia,

New Zealand, Malaysia, Brunei, Singapore and Vietnam, and other

commercial agreements with the EU, Israel, Chile, Costa Rica, etc.

Additionally, the Mexican government has subscribed several
bilateral agreements, for the avoidance of double taxation, with the
following countries, among others: Argentina, Australia, Austria,
Bahrain, Barbados, Brazil, Canada, China, Colombia, United Arab
Emirates, Germany, Greece, Hungary, Hong Kong, India, Indonesia,
Iceland, Italy, Kuwait, Lithuania, Luxembourg, Malta, New Zealand,
Panama, the Netherlands, Peru, Poland, Qatar, the US, the UK, the
Czech Republic, Russia, South Africa, Switzerland, Turkey, Ukraine
and Uruguay.

All international commercial treaties subscribed to by Mexico
include a chapter concerning protecting investment from unlawful acts
of authority (ie, Chapter 11 of NAFTA).

Mexico has followed the OECD rules in the negotiation of all tax
treaties and even when there could be some minor differences between
the tax treaties, in general terms, the conditions agreed are similar.

Notwithstanding the above, it is fairly common to have finance
agreements or royalty agreements in place and usually the payments
are made to countries in which the tax treatment for such payments is
more favourable. Because of the terms of the Mexican legislation, these
payments are usually made to residents of countries with tax treaties
with Mexico.

Financing

28 What are the principal sources of financing available to
private parties carrying on mining activities? What role does
the domestic public securities market play in financing the
mining industry?

The principal sources of financing for mining activities carried out

by Mexican companies, subsidiaries of foreign companies, are the

stock exchange institutions of their countries, with the Toronto stock
exchange and the New York stock exchange being the most active for
the parent companies of Mexican subsidiaries. Once the money is
raised from the applicable stock exchange, the resources are sent to
the Mexican subsidiaries, either as capital contributions or as loans.

Also, foreign private banks lend money to foreign parent companies or

directly to the Mexican subsidiaries. During the past 10 years, success-

ful streaming, royalties and off-take agreements have been structured
to finance mining projects in Mexico.

Additionally, a Governmental Mining Trust Fund (FIFOMI)
and the Mexican Government Mining Bank, have provided funds
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to private parties for the development of mining activities. FIFOMI
grants the same treatment to Mexican companies with 100 per cent
Mexican investment as to Mexican companies with 100 per cent for-
eign investment.

The Mexican stock exchange hosts mining companies but only
with production projects and a number of valuable assets. There are 40
Mexican and foreign mining companies whose securities are listed on
the Mexican stock exchange.

29 Does the government, its agencies or major pension funds
provide direct financing to mining projects?

Asmentioned in question 28, the FIFOMIand the Mexican Government
Mining Bank provide funds to private parties for the development of
mining activities.

30 Please describe the regime for taking security over mining
interests.

Lenders usually request the following guarantees:

+  over 100 per cent of the shares of the Mexican companies that
own the mining concessions, through pledge agreements over
the shares;

+  over mining concessions, usually through non-possessory pledges
or mortgages;
over owned lands and real estate, through mortgages; and
over machinery, equipment and other moveable assets through
non-possessory pledges.

To be effective before third parties, these guarantees must be granted
before a Mexican public notary to be able to register them with the
corresponding public registry: mining concessions mortgages or
non-possessory pledges with the PRM; all moveable assets, includ-
ing machinery and equipment, with the Moveable Assets Guarantees
Registry (federal jurisdiction) and lands and real estate with the local
public registry of real estate (local jurisdiction).

It is also possible to grant a pledge over the minerals extracted from
the mining concessions.

Restrictions

31 Whatrestrictions are imposed on the importation of
machinery and equipment or services required in connection
with exploration and extraction?

There are no restrictions for the exportation or the importation of

machinery and equipment required in connection with exploration or

exploitation activities.

32 Which standard conditions and agreements covering
equipment supplies are used in your jurisdiction?

Mexico does not use standards conditions for agreements covering
equipments supplies. Most common commercial agreements used are
leasing andpurchase agreements; in the event of forward sales, it is
common to enter into title reservation agreements or security agree-
ments using the supplies as security.

In case of disputes beween the parties, it is common to include
arbitration provisions in the agreements involving supplies; however,
parties can also use relevant legal resources before Mexican courts.

33 Whatrestrictions are imposed on the processing, export
or sale of minerals? Are there any export quotas, licensing
or other mechanisms that prevent producers from freely
exporting their production?

In general terms there are no restrictions. All import and export pro-
cesses require a permit. However, in order to export iron, gold, silver
and copper minerals, the producing-exporting company or individual
must be registered in a mining sectoral registry for the exportation of
such minerals.

For the exportation of iron, exporters are required to be the owners
of the mining concession from where the minerals are extracted.

34 Whatrestrictions are imposed on the import of funds for
exploration and extraction or the use of the proceeds from the
export or sale of minerals?

There are no restrictions on the importation of funds or investment for
exploration, extraction, export or sale of minerals to any national or for-
eign private party.
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Environment

35 What are the principal environmental laws applicable to the
mining industry? What are the principal regulatory bodies
that administer those laws?

The principal environmental laws applicable in Mexico to the mining

industry are the following:

+  General Law of Environmental Equilibrium and Environmental
Protection;

+  General Law for the Prevention and Management of Waste;

+  General Law on Climate Change;

«  General Law of Sustainable Forestry Development;

+  regulation of the General Law of Environmental Equilibrium
and Environmental Protection regarding environmental
impact assessments;

+ Repgulations of Natural Protected Areas; and

+ Mexican Official Norms (NOMS) related to environmental mat-
ters: NOM 120, NOM 141, NOM 147, NOM 155, NOM 157 and NOM
159, among others.

The principal environmental regulatory bodies are as follows:

+ the Ministry of Environment and Natural Resources
(SEMARNAT); and

+  the Federal Environmental Prosecutor.

36 What is the environmental review and permitting process for
amining project? How long does it normally take to obtain the
necessary permits?

Exploration, exploitation and processing of minerals require the filing
of an environmental impact assessment, as well as the filing of a pre-
ventive report in some cases.

Applicants must notify the environmental authority of actions
that seek to make it to determine whether the filing of an environ-
mental impact assessment is required, or may be performed with-
out authorisation.

The authorisation of the preventive report for the exploration
phase should be granted within 20 business days, and for the land use
change on forest land the authorisation should be granted within 6o
business days.

37 Whatis the closure and remediation process for a mining
project? What performance bonds, guarantees and other
financial assurances are required?

Remediation works are performed in Mexico in cases of soil contami-
nation. Otherwise, a refurbishing process must be performed. Those
responsible for activities that involve the generation and management
of hazardous materials and waste that cause contamination of sites are
required to carry out remediation works.

If hazardous substances considered highly risky are used dur-
ing the exploitation phase, it is necessary to have environmental risk
insurance that will be required in the corresponding resolution of the
environmental impact assessment as a condition to starting operating
activities. Three insurance terms or guarantees may be required, which
are as follows:

- ifhazardous substances are used;

- if hazardous waste is generated; and

- forthe fulfilment of obligations contained in the resolutions of the
environmental impact authorisation.

38 What are the restrictions for building tailings or waste dams?

Regarding restrictions for building tailings or waste dams, there
is an Official Mexican Rules (Norma Oficial Mexicana) NOM-141-
SEMARNAT-2003, which establishes the procedure for characterising
the tailings, as well as the specifications and criteria for the characteri-
sation and preparation site, project, construction, operation and post-
operation of tailings dams. There are no qualifications necessary for the
person in charge of operation and management of dam waste.

These facilities are inspected by authorities quite often; there are
no specific periods for such inspections.

There is an obligation to get a permit from the authority the
Programme for the Prevention of Accidents (PPA); in certain cases, to
submita risk assessment, to register the Hazardous Waste Management
Plan, to have environmental insurance and to provide notice to the
authority in case of emergencies, accidents or loss of hazardous waste.

There are no specific requirements for emergency drills with the
local community.
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applicable to the mining industry? What are the principal
regulatory bodies that administer those laws?

The principal health, safety and labour laws pertaining to the mining
industry are:
+  Federal Labour Law;
Federal Social Security Law;
Federal Regulations on Safety, Health and Work Environment;
Official Regulation NOM-023-STPS-2012, Underground and Open
Pit Mines - Safety and Health Conditions at Work; and
Official ~ Regulation ~NOM-032-STPS-2008, Security  for
Underground Coal Mines.

The principal regulatory entity is the Ministry of Labour and Social
Welfare.

40 What are the rules related to management and recycling of
mining waste products? Who has title and the rightto explore
and exploit mining waste products in tailings ponds and
waste piles?

The Mexican Official Standard NOM-141-SEMARNAT-2003 sets the
procedure for preparation, design, construction, operation and post-
operation of mine tailings dams.

For the exploration and exploitation of tailings, no mining conces-
sion is required.

There are no specific rules under the Mining Law for the owner-
ship of tailings. If tailings result from the ore beneficiated by the mining
concession holder, they belong to the mining concession holder; in the
case of tailings derived from the beneficiation of ore in a third parties’
beneficiation plant, it usually belongs to the owner of the beneficia-
tion plant.

In Mexico there are ancient mining works that produced tailings.
Those tailings have no relationship with today’s mining concessions;
these, in accordance with civil law, belong to the owner of the lands
where tailings are sited.

Furthermore, dumps, in accordance with the Mexican Mining Law,
belong to the mining concession holder.

41 What restrictions and limitations are imposed on the use of
domestic and foreign employees in connection with mining
activities?

There are no exclusive restrictions or limitations imposed in connec-
tion with mining activities; however, the following restrictions apply
in general:
- atleast 9o per cent of the workers must be Mexican;
for technical activities, workers must be Mexican unless there is a
very particular and specific expertise that may only be performed
by a foreigner, but only temporarily. Foreign workers are required
to train Mexicans in the area of speciality dominated by them.
Usually when foreign geologists, mining engineers, metallurgical
engineers, cnvironmental engincers and technicians are hired for
Mexican projects they are hired as decision makers and manage-
ment officers; and
doctors (physicians) working for companies must be Mexican
individuals.

Furthermore, foreignersrequire special authorisation from the National
Migration Institute to be hired in Mexico for lucrative activities.

Social and community issues

42 What are the principal community engagement or CSR laws
applicable to the mining industry? What are the principal
regulatory bodies that administer those laws?

The principal community engagement regulations are the Mexican

Constitution (its spirit is social and its focus is in protecting vulnerable
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groups), some provisions of the Mining Law (see question 41), the
Federal Labour Law and the Agrarian Law and regulations thereof.
Mexico has also subscribed to several international treaties (see
question 44).
The main regulatory entities are the Ministry of Economy through
the GBMR, the Labour Ministry and the Agrarian Ministry.

43 How do the rights of aboriginal, indigenous or currently or
previously disadvantaged peoples affect the acquisition or
exercise of mining rights?

Mexico has subscribed to the Convention for Protection of Indigenous
and Tribal People (ILO Convention No. 169). Concessionaires must
consult indigenous communities located in areas where mining con-
cessions are located.

However, there are no mechanisms implemented in the applicable
Mexican legislation in this regard, nor sanctions or penalties imposed if
the concessionaire does not consult the indigenous community.

Additionally, in the acquisition of mining concessions, if there are
simultaneous applications made by indigenous groups or tribal people
and private miners for the staking of a mining concession, the indig-
enous communities living where the relevant mining concession is
located have preferred rights to obtain the mining concession.

44 What international treaties, conventions or protocols relating
to CSRissues are applicable in your jurisdiction?

The Mexican government has subscribed to several conventions,
including the following:
Indigenous and Tribal Peoples Convention (No. 169 - ILO);
Fund for the Development of Tribal Peoples in Latin America and
the Caribbean;
Performance Standards onSocial and Environmental Sustainability
of the International Financing Corporation; and
Equator Principles.

Anti-bribery and corrupt practices

45 Describe any local legislation governing anti-bribery and
corrupt practices.

The Mexican legal framework applicable is the following (the Anti-
corruption Laws):
Mexican Constitution (in particular the Decree published on 27
May 2015 modifying, adding to and removing several anti-corrup-
tion provisions set forth in the Mexican Constitution);
Ethic Code published by the Ministry of Public Service on 20
August 2015;
Federal Criminal Code;
State Criminal Codes;
Federal Anticorruption Law for Government Contracting;
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+  General Law of the National Anti-Corruption System (this law
includes the provisions regulating the National Anti-Corruption
System); and

+  General Law for Administrative Responsibilities (Ley 3 de 3). This
law will enter into force in July 2017.

Activities ruled under the Anti-corruption Laws

- Offering, payment or receipt of bribes by government officers in
exchange for any action or omission resulting in a benefit or advan-
tage to the offering corporation or individual.

+  Regulation of the responsibilities and penalties to be imposed on
individuals and corporations for violations incurred in connec-
tion with the federal procurement procedures as well as violations
incurred in international commercial transactions.

+  Regulation and public policies and procedures in order to coordi-
nate governmental authorities in the prevention, detection and
punishment of corruption.

+  Adoption of anti-bribery compliance programmes by the
corporations.

«  Regulation of public bindings, permits, licences, authorisations and
concessions.

46 Do companies in your country pay particular attention to any
foreign legislation governing anti-bribery and foreign corrupt
practices in your jurisdiction?

Notwithstanding that the Anti-corruption Laws do not require com-
panies to adopt a compliance programme, the General Law for
Administrative Responsibilities provides for possible reductions in
penalties for companies being prosecuted for ‘serious administra-
tive offenses’ if the corporation incorporated an adequate compliance
programme at the time the relevant offence occurred. Foreign mining
companies generally have anti-corruption and anti-bribery policies
implemented from abroad, to be fulfilled not only by the company itself,
but for all those with whom the company enters into any type of agree-
ment, either for goods or services. On the other hand, public Mexican
mining companies generally implement anti-corruption and anti-brib-
ery policies through a corporate governance system that is responsible
for ensuring transparency in the administration, the experience of their
organisational values and accountability to its stakeholders.

47 Hasyour jurisdiction enacted legislation or adopted
international best practices regarding disclosure of payments
by resource companies to government entities in accordance
with the Extractive Industries Transparency Initiative (EITI)
Standard?

The accession of Mexico to the EITI Standard is in progress. However,
to date, Mexico has not enacted legislation nor has it adopted interna-
tional practices regarding the EITI Standard in connection with disclo-
sure of payments.

Foreign investment

48 Are there any foreign ownership restrictions in your
jurisdiction relevant to the mining industry?

As mentioned, Mexican mining companies may be owned upto100 per
cent by foreign investors, either as individuals or entities. Mexican min-
ing companies partially or fully owned by foreign investors are consid-
ered Mexican entities and have the same business rights as Mexicans.

The only obligation of Mexican companies with foreign investment
is to be registered with the Foreign Investment Registry and report
changes to their capital structure and periodically report their finance
conditions to the Mexican foreign investment authority.

International treaties

49 What international treaties apply to the mining industry or an
investment in the mining industry?

Mexico has several bilateral agreements with other countries that con-
template certain matters related to the mining industry.

NAFTA

The purpose of NAFTA and other commercial treaties was to elimi-
nate most of the duties imposed on the exportation and importation
of goods.

Mexico has a temporary importation scheme through which pay-
ment of duties is not triggered except where the equipment remains in
the country after the term of its temporary importation elapses.

Furthermore, Chapter 3 of NAFTA includes certain benefits for the
import of mining equipment against the countries without free trade
agreements, which are usually subject to a tax that ranges from 10 to
20 per cent.

Mexico and Japan Free Trade Agreement
With this agreement, Mexican companies will have a zero tax rate for
the exportation of up to 95 per cent of the goods exported to Japan,
including, among others, minerals.

Mexico will reduce duties on goods imported from Japan (eg, goods
with electronic and steel components), by up to 44 per cent in the com-
ing years.

Mexico and Chile Free Trade Agreement

This agreement provides the opportunity to participate as a supplier
of mining industry inputs with a tax rate of zero per cent between the
parties for chemical products for the flotation of minerals, and other
processes performed in the mining industry including leachates,
depressants, foaming agents, flocculants, sodium cyanide and sodium
pentasulfide, among others.
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